STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
PATRI Cl A MORELAND,
Petiti oner,
and

JAMES S. CAMPBELL and ROBERT
SW TZER,

| nt ervenors,
VS. Case No. 97-4943
G TY OF GJULF BREEZE and
DEPARTVENT OF ENVI RONIVENTAL
PROTECTI ON,
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on January 15, 1998, in Pensacola, Florida, before the D vision
of Adm nistrative Hearings, by its designated Adm nistrative Law
Judge, Suzanne F. Hood.

APPEARANCES

For Petitioner: Patricia J. Mreland, pro se
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Matt E. Dannhei sser, Esquire
Matt E. Dannhei ser, P. A
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Ri cardo Muratti, Esquire

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

and

Thomas L. Mayton, Esquire

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

For Intervenors Janes S. Canpbell and Robert Swtzer
Mary Jane Theis, Esquire
Beggs and Lane

Post O fice Box 12950
Pensacol a, Florida 32576

STATEMENT OF THE | SSUE

The issue is whet her Respondent Departnent of Environnenta
Protection properly determ ned that Respondent City of Culf
Breeze was entitled to construct a concrete jetty at the nouth of
G I nore Bayou, to widen the nmouth of the bayou an additional 35
feet, and to dredge sections of the bayou to a depth of m nus
ei ght feet.

PRELI M NARY STATEMENT

On or about July 28, 1997, Respondent Departnment of
Environnmental Protection (DEP) gave notice of its intent to issue
Draft Permt No. 572874961 to Respondent City of Gulf Breeze

(Qul f Breeze). Petitioner Patricia Mreland (Petitioner) filed



an Amended Petition to the State of Florida, Departnent of
Envi ronmental Protection to Deny Permt on Septenber 30, 1997.

The undersigned i ssued a Notice of Hearing dated
Novenber 13, 1997. Said notice schedul ed the hearing for January
15, 1998.

On Decenber 24, 1997, Intervenors Janes S. Canpbell and
Robert Switzer (Intervenors) filed a Petition for Leave to
I ntervene. An order dated January 8, 1997, granted this
petition.

At the final hearing, GQulf Breeze offered eight (8) exhibits
which were admtted into evidence. DEP did not offer any
exhibits. Invervenors did not offer any exhibits. Petitioner
offered three (3) exhibits which were admtted into evidence.

The parties did not file a transcript of the proceedings.
@ul f Breeze and DEP jointly submtted a Proposed Reconmended
Order on January 30, 1997. Petitioner did not file proposed
findings of fact and concl usions of |aw

FI NDI NGS OF FACT

1. On March 22, 1996, Gulf Breeze applied for a wetl ands
resource permt fromDEP to allow the follow ng: (a) dredgi ng of
the entrance channel to Glnore Bayou in order to return the
channel to its original wdth and depth; (b) construction of
bul kheads on either side of the channel; and (c) construction of
two jetties on the east side of the channel to slow the accretion

of sedinents in the channel.



2. The proposed project is |located in the waters of the
state at the southwestern end of G| nore Bayou where it opens
i nto Pensacol a Bay.

3. The project is adjacent to and north of 406 Navy Cove
Road, in the City of Gulf Breeze, Florida, Section 6, Township
35N, Range 29W

4. The Petitioner's hone is |ocated at 86 Hi ghpoint Drive,
Qul f Breeze, Florida. Her residence is dowmnstreamfromthe
project at the northeastern end of G| nore Bayou

5. The channel at the southwestern end of G| nore Bayou was
originally dredged in the md-1950s. Since that tinme, the
channel has provided a navigable outlet to Pensacola Bay for use
by property and boat owners along G| nore Bayou. The channel has
al so provided for water circulation and tidal flushing wthin the
Bayou.

6. Mai ntenance dredgi ng has been perforned al nost annually
to keep the G| nore Bayou channel open. The purpose of the
proposed project is to reduce the need for the frequent
mai nt enance dredging and to provide for better water circul ation
in the bayou.

7. A wetlands resource permt to perform maintenance
dredgi ng has not been required in the past because that activity
was exenpt fromthe permtting process.

8. On July 28, 1997, the Departnent issued GQulf Breeze a

Notice of Intent to Issue Draft Permt Nunmber 572874961 to



construct one seventy (70) foot |long concrete jetty at the nouth
of Gl nore Bayou, widen the nmouth of G|l nore Bayou an additiona
thirty-five feet and dredge sections of the Bayou to a depth of
m nus eight feet. |In issuing the Notice of Intent to |Issue, the
Department al so considered Gulf Breeze's application for a five-
year sovereign, subnmerged | and easenent for the | ocation of the
jetty.

9. @l f Breeze published the Notice of Intent to Issue in a
newspaper of general circulation in accordance with DEP
requi renments and Section 373.413(4), Florida Statutes, and Rul e
62-343.090(2)(k), Florida Adm nistrative Code. Thereafter,
Petitioner filed a petition requesting that the permt be deni ed.

10. Petitioner has a substantial interest in the permtted
activity, as she owns property and resides on G| nore Bayou

11. Petitioner's request that the permt be denied is
primarily based on her opinion that water quality in Glnore
Bayou has deteriorated as a result of the original and continuous
dredgi ng of the channel at the southwestern end of G| nore Bayou
She is concerned that the permtted activity will result in
further water quality degradation and result in a further
nmovenent of the spit of Iand which extends in front of her hone
out to Deadman's |Island on the northern side of the Bayou.

12. The ecosystemin Gl nore Bayou today is a healthy
system whi ch supports various marshes and fish. The ecosystem

thrives despite water quality degradation resulting from



devel opnment and urbani zation along its shores. More
specifically, septic tanks, fertilizer runoff, and stormater

di scharge have caused water quality to degrade in the Bayou. The
nost persuasi ve evidence indicates that the dredging of the
channel over tinme has not caused the water quality to degrade.

13. The permtted activity will have a positive effect on
water quality in Glnore Bayou, as it will enhance tidal flushing
t hrough t he channel .

14. The jetty, which is a part of the permtted activity,
will slowthe transport of sand into the channel, allow ng for
better flushing and reducing the need for maintenance dredging in
the channel. Construction of the jetty is recomended and
supported by the hyrdographi c study of Kenneth L. Echternacht,
Ph.D., P.E. @lf Breeze obtained and submtted this study to DEP
to assist in evaluating the project.

15. The permtted activity will have no significant inpact
on the location of the spit of land extending fromPetitioner's
property to Deadman's Island. The shifting of the spit of |and
over the years has been caused by nunerous factors which are
identified in a 1993 study by Dr. Janes P. Mdrgan, Ph.D. These
factors include devel opnent of the area, erosion of the
surrounding bluffs, the location of the Pensacola Bay bridge, and
storms and sand drift into channels to the east of the spit.

16. Wthout this project or frequent maintenance dredgi ng,

t he channel at the southwestern end of G| nore Bayou would fil



with silt. Eventually, the silt would inhibit water circulation
and result in further water quality degradation in the bayou.

17. The permtted activity is not contrary to the public
interest. Instead, it will benefit the public interest. The
project will make it possible to maintain the G| nore Bayou
channel nore efficiently. The project will allow for increased
flushing of the bayou. The increased flushing wll inprove water
quality in the bayou

18. The permtted activity will not have any adverse effect
on the conservation of fish or wiwldlife, or any endangered
species or their habitats.

19. The permtted activity will not adversely affect
navi gation or flow of water or cause any harnful erosion or
shoaling. It will have a positive effect on navigation and water
flow and act to prevent harnful erosion or shoaling.

20. The permtted activity will have no adverse effect on
fishing or recreational values or marine productivity in the
vicinity of the project.

21. The permtted activity will provide for permanent
jetties and bul kheads at the entrance to G | nore Bayou

22. The permtted activity will have no adverse effect on
hi storical or archeol ogical resources on Deadman's Island or in

the vicinity of the project.



23. The permtted activity will have a positive inpact on
the recreational functions and use of the channel and Deadnman's
| sl and.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has
jurisdiction over this subject matter and the parties to this

action pursuant to Section 120.57(1), Florida Statutes.



25. @il f Breeze, as the applicant for the permt, has the
ultimate burden of proof in denonstrating entitlenent to the

permt sought. Departnment of Transportation v. J. WC. Conpany,

Inc., 396 So. 2d 788 (Fla. 1st DCA 1981).

26. A DEP permt is required for this proposed project
under Rule 62-343, Florida Adm nistrative Code. This rule
provi des that a DEP permt nust be obtained if dredging or
filling is to be conducted in state waters, unless otherw se
exenpted by statute or rule.

27. The proposed project involves dredging and filling and
pl acenment of a jetty in waters of the state as defined in Rule
62- 343. 050, Florida Adm nistrative Code.

28. Section 343.414, Florida Statues, prohibits DEP from
issuing a permt unless the applicant has provi ded reasonabl e
assurance based on the plans, test results, or other information
that the proposed project will not violate water quality
st andar ds.

29. The applicant has provi ded reasonabl e assurance that
t he proposed project will not cause water quality violations.

30. Section 373.414(1), Florida Statutes, prohibits DEP
fromissuing a permt for projects, in, on or over surface waters
of the state unless the applicant has provi ded reasonabl e
assurance that the project is not contrary to the public

i nterest.



31. The applicant has provided reasonabl e assurance that
the project is not contrary to the public interest.

32. A state grant of public easenent to use sovereign
subnerged lands is required for this proposed project under Rule
18-21.004, Florida Adm nistrative Code. This rule requires an
applicant to obtain a state grant of a public easenent to use
sovereign subnmerged lands if an activity is to be conducted on
soverei gn subnerged | ands, unless otherw se exenpted by statute
or rule.

33. The proposed project (specifically the jetty) involves
activity on sovereign subnerged | ands of the state as defined in
Rul e 18-21.003(50), Florida Adm nistrative Code.

34. Rule 18-21.004(1), Florida Adm nistrative Code,
prohibits the state fromgranting a public easenent to use
soverei gn subnerged | ands unl ess the applicant has provided
reasonabl e assurance that the project is not contrary to the
public interest.

35. The applicant has provided reasonabl e assurance that
the proposed project is not contrary to the public interest.

36. Rule 18-21.004(2), Florida Adm nistrative Code,
prohibits the state fromgranting a public easenent to use
soverei gn subnerged | ands unl ess the applicant has provided
reasonabl e assurance that all sovereignty |ands shall be
consi dered single-use | ands and shall be managed primarily for

t he mai nt enance of essentially natural conditions, propagation of
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fish and wldlife, and traditional recreational uses such a
fishing, boating and sw mm ng.

37. The applicant has provided reasonabl e assurance that
the project shall be considered single use | ands and shall be
managed primarily for the maintenance of essentially natural
condi tions, propagation of fish and wildlife, and traditional
recreational uses such as fishing, boating and sw nmm ng.

38. Rule 18-21.004(2), Florida Adm nistrative Code,
prohibits the state fromgranting a public easenent to use
soverei gn subnerged | ands unl ess the applicant has provided
reasonabl e assurance that the project will not result in
significant adverse inpacts to sovereignty |ands and associ ated
resour ces.

39. The applicant has provided reasonabl e assurance that
t he proposed project will not result in significant adverse
i npacts to sovereignty |ands and associ ated resources.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of law, it

RECOMVENDED

That the Departnent of Environnental Protection issue a
Final Order determining that its Notice of Intent to Issue
Permt, together with Permt No. 572874961, is final agency

action.
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DONE AND ENTERED this 6th day of February, 1998, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of February, 1998.

COPI ES FURNI SHED

Mary Jane Thies, Esquire

Beggs and Lane

Post O fice Box 12950
Pensacol a, Florida 32576-2950

Ri cardo Muratti, Esquire

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Patricia J. Mrel and
86 Hi ghpoint Drive
@Qul f Breeze, Florida 32561

Matt E. Dannhei sser, Esquire
504 North Baylen Street
Pensacol a, Florida 32501

Kat hy Carter, Agency derk

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000
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F. Perry Gdom Esquire

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Virginia B. Wetherell, Secretary
Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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